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Systems for registration of title commonly include a provision making available an 

indemnity by the state for losses which occur in the course of dealings with registered 

land. Often the rationale for these indemnity provisions is explained summarily as a 

supplement to indefeasibility of title, taking the stance that any property rights taken 

away by the state’s registration system ought to be replaced with a monetary substitute 

from the state. For example, it has been said
1
 that the state’s creation of a source of loss 

of property obliges the state on moral grounds to take responsibility through the award of 

indemnity to compensate such losses: ‘Because the risk is created by a state-imposed title 

registration system, it seems imperative that the indemnity system designed to distribute 

that risk be provided by the state as an integral part of the title registration system.’
2
 But 

regardless of its value in supporting a concept of security of wealth through the protection 

of property rights via their substituted value in monetary terms, this paper argues that 

indemnity is also to be justified on account of its function as a policy tool to manipulate 

the attitudes and behaviour of those involved in land dealings. Challenging the view that 

indemnity merely reflects the doctrine of indefeasible title in monetary terms, this paper 

argues that indemnity’s merit lies in its versatile character which enables it to implement 

a range of specific policy objectives. Those objectives will be identified below. 

 

 

DANGERS TO THE PROPRIETOR 

 

Indemnity is usually expressed in the statutes as a state liability to pay in the event of 

some particular type of loss, so it is helpful first to identify what dangers present 

themselves to the holder of rights in land under a system of registered title. In order to do 

this, the registered proprietor must look not only at the current state of the land title 

register but, Janus-like, must look into the future to seek potential sources of prospective 

                                                           

 Dr Simon Cooper is a Senior Lecturer at the Cayman Islands Law School and Visiting 

Professor at Stetson University. 
1
 Alberta Law Reform Institute, Proposals for a Land Recording and Registration Act for 

Alberta (Report No.69, Edmonton, 1993) 51. 
2
 TW Mapp, Torrens’ Elusive Title (Edmonton, Alberta Institute for Law Research and 

Reform, 1978) 760. There is also a hint of this philosophy in Sir Robert Torrens’ own 

writings where it is recorded that the scheme of indefeasibility ‘is effected in the manner 

most consistent with individual rights’ through the provision of indemnity to compensate 

those who are barred from recovering the land itself by the operation of the registration 

law: RR Torrens, The South Australia System of Conveyancing by Registration of Title 

(Adelaide, 1859) 43. 



deprivation occurring due to future events, and into the past to discern events before 

acquisition which might have generated claims derogating from the state of title as 

currently appearing in the register. These two sets of dangers to the integrity of the 

registered title will be considered in turn.
3
 

 The danger of future deprivation of registered title is a necessary part of every 

system of title by registration. The system which gives to the current registered proprietor 

an indefeasible title is the very same system which can take it away in order to allocate an 

indefeasible title to a new registered proprietor. In the Torrens system, this type of loss is 

demonstrated by the classic Frazer v Walker
4
 in which Mr Frazer lost his registered title 

through a forged disposition under which Mr Walker indirectly became registered. It is 

also to be seen in the English system wherever a former registered proprietor seeks to be 

reinstated in place of a new registered proprietor who was entered mistakenly, but the 

rectification claim is unsuccessful - a situation illustrated by Norwich & Peterborough 

Building Society v Steed
5
 in which Mr Steed failed in his claim to remove the building 

society’s registered charge acquired pursuant to a family member’s fraud. 

 An analogous type of deprivation caused by the principle of indefeasibility occurs 

when a parcel undergoes the transition from unregistered to registered title. If, at first 

compilation of the register, the existing common law rights are not entered on the 

register, the usual rule in registration systems is that they lose their priority vis-à-vis the 

first registered proprietor. In this way, first registration can constitute a future event with 

the potential to deprive a common law owner of title. 

 Deprivations of registered title caused by future events occurring only after the 

moment of acquisition must be clearly differentiated from any defects in title which are 

rooted in past events. A system for registration of title need not stipulate that the 

registered title as currently revealed in the register is absolutely definitive and exhaustive, 

and the reality is that all registration systems have at least some circumstances in which 

property rights not entered on the register at the time of acquisition are nevertheless 

permitted to be enforced against a registered proprietor. It is the enforcement of these 

property rights, ante-dating the moment of the proprietor’s registration, or arising at the 

moment of and because of the proprietor’s registration, which constitute a second source 

of danger to the integrity of the land title register as a description of the rights of the 

registered proprietor.  

 

 

 INDEMNITY FOR FUTURE-EVENT DEPRIVATIONS:  
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POLICY OBJECTIVES  

 

If a registered proprietor suffers a deprivation due to the acquisition of indefeasible title 

by a new registered proprietor, and the deprivation occurred without consent or the 

proper operation of some overriding general law, then generally in English and Torrens 

registration systems the former registered proprietor will be entitled to a statutory 

indemnity.
6
 The remaining part of this segment will seek to identify the objectives which 

justify the availability of indemnity in this case. 

 

 

Promoting Acceptance of Registration 

 

The first purpose ascribed to indemnity is to promote acceptance of the registration 

system in order to secure the initial enactment of the registration bill. Ceding 

compensation in such cases was perceived as having a critical role in the acceptability of 

the registration schemes and ultimately securing their enactment. Whalan has specifically 

observed that the possibility of loss of land under the indefeasibility provisions without 

redress was one of the chief grounds on which the South Australian legal profession 

based its opposition to the original Torrens Bill; indemnity was vital to ‘inspire 

confidence’ and to ‘draw the fangs of the opposition.’
7
 This had earlier been recognised 

by the English commission reporting on the first proposed registration of title regime in 

England
8
, and again when the Torrens system spread to the African colonies.

9
 

 Once the relevant land registration bill has been enacted and has secured general 

acceptance, it may be the case that the other advantages of title registration are 

recognised as sufficient to entice the public to accept registration without indemnity.
10

 If 

so, consideration needs to be given to the continuing justifications for indemnity, whether 

it has served its purpose and may be abrogated. While it can be argued that the initial idea 
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of palliating the objectors to enactment may have passed, there remains of course the 

possibility that if the indemnity provision were repealed the registration system would 

cease to command the confidence of the population. In England, for example, when it 

was realised that the statutory bars to indemnity would prohibit indemnity payment on 

the basis of an innocent contribution to an erroneous registration, the resulting expression 

of concern
11

 led quickly to amendment of the terms of the statutory indemnity bar.
12

 

Several other imperfections in the indemnity provision, primarily in the method of 

quantifying indemnity awards, have been improved
13

 in response to critical comment.
14

 

Other states, including Australian
15

 and Canadian
16

 jurisdictions, have also shown an on-

going interest in keeping under review the adequacy of their indemnity provisions. 

 In order to promote acceptance of the registration system, a registration bill must, 

at the very least, confer indemnity in those cases where the registration system is capable 

of making a person worse off. The principal danger not encountered at common law is 

that the statutory scheme of indefeasibility can cause an owner to relinquish priority in 

circumstances where the common law principle of nemo dat quod non habet would have 

allowed that owner to prevail. An indemnity provision which seeks merely to compensate 

for the losses that follow from the revised priority rules contained in a land registration 

statute could be drafted so as to indemnify simply for those deprivations which have been 

caused by the statute. This causation-based approach is taken in one of the constituent 

limbs of the traditional indemnity provision in Torrens statutes, as seen in the Land 

Transfer Act 1952 of New Zealand, which confers an indemnity claim on: ‘Any person... 

(b) who is deprived of any land, or of any estate or interest in land, through... the 

registration of any other person as proprietor of that land...and who by this Act is barred 

from bringing an action for possession or other action for the recovery of that land, estate, 

or interest...’
17

 

 An illustration of the restrictive scope of this style of indemnity provision is 

presented by those Canadian states where the doctrine of deferred indefeasibility 
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prevails.
18

 Under the regime of deferred indefeasibility, if a fraudster were to impersonate 

the registered proprietor of land in a sale, the purchaser becoming registered under a 

forged transfer, then the purchaser’s registered title would be subject to revision. Upon 

revising the register to reinstate the former registered proprietor, the purchaser would be 

unable to claim indemnity since the loss of title would not be a deprivation caused by the 

operation of the statute
19

: the loss would have occurred at common law under the 

principle of nemo dat, since in unregistered land the forgery would have passed no 

interest to the purchaser
20

, and consequently the registration statute cannot be said to have 

caused the loss. Where immediate indefeasibility prevails, in contrast, the common law 

result is reversed in favour of the purchaser and indemnity would be payable to the 

ousted proprietor. Regardless of whether the regime in question is one of immediate or 

deferred indefeasibility, indemnity can be linked exclusively to the reversal of priority 

caused by the new registered land regime, and it serves the purpose of compensating 

deprivations that would not occur under common law. Some dissatisfaction has been 

expressed over the comparison with common law priority rules to determine the 

availability of indemnity and a movement has developed which prefers to eliminate any 

comparison with common law property priority rules and to substitute new rules which 

rely on the validity of the transaction which led to the disputed registration.
21

 While this 

approach possesses certain practical and technical advantages, it inevitably involves a 

slight departure from the technique of measuring loss by reference to the common law. 

To that extent, it falls short of the ideal of compensating deprivations caused by the 

registration system, and correspondingly diminishes its ability to promote acceptance of 

the registration statute. 

 

 

Easing Registry Examinations of Instruments  

 

As well as promoting the acceptance of a new registration regime, indemnity may also be 

used as an instrument to control the behaviour of those involved in the land transfer 

process. In particular, the presence of an indemnity clause may influence the operations 
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of the registry. By introducing a power to accept less than perfect titles, coupled with an 

indemnity provision to cover any losses that may arise from that approach, a registry is 

prompted to accept instruments for registration which are imperfect. The registry may 

then take an approach to the examination and registration of instruments, avoiding 

uneconomic inquiries into all possible imperfections which might require an 

impracticably costly and time-consuming effort.  

 In contrast to first registrations, the scope for doubts to arise upon examination is 

substantially reduced where submissions consist only of instruments dealing with a title 

already registered. Once a parcel has been brought under the registration system, there 

are common features of registration systems which tend to simplify titles further: the 

simplicity of registered land priority rules, the conversion of titles from inferior grade of 

title to absolute, compulsory usage of standard form instruments, quieting of disputes 

under any preserved laws of prescription and limitation, and so on. It is therefore rare that 

the registry would ever need to rely on indemnity to justify taking a calculated risk that a 

perceived blemish in an instrument might be reflect some genuine enforceable right.
22

 

Only seldom might there be any query over a disposition which justifies the registry 

placing a conscious reliance on indemnity: questions over validity of execution are 

perhaps one of the few areas where this might be regularly exercised.
23

 Nevertheless, the 

easing of registry examinations has still been recognised as a policy objective in 

Canadian reform proposals which state, within a discussion of indemnity, that ‘It is 

intended that Registrars will accept for registration documents which comply with the 

regulations [prescribing form] and that they will not make independent investigations to 

determine the authenticity or validity of documents.’
24

 

 

 

 INDEMNITY FOR FUTURE-EVENT DEPRIVATIONS:  

COUNTERPOLICIES  

 

Having examined the policy objectives attributable to the availability of indemnity for 

future-event deprivations, it remains to consider how those objectives may conflict with 

other objectives of the registration system. The following subheadings describe potential 

countervailing objectives which militate against indemnity in certain spheres, and which 

are therefore occasionally found as express restraints on the ambit of an indemnity clause. 
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Sanctity of Property 

 

One of the policy objectives of indemnity mentioned above was the easing of the 

registry’s examination of instruments submitted for registration. This carries with it the 

potential destruction of valid and subsisting property rights as the price paid for 

enhancing the simplicity and reliability of the land registration system. Of course the 

conscious destruction by the state of possible adverse claims is not in itself an 

independent policy objective
25

; a balance should therefore be sought in the administration 

of the registry’s examination of instruments which allows the potential destruction of 

rights to be weighed against the importance of enhancing registration. By permitting an 

executive official to make a decision to disregard rights of unknown enforceability when 

accepting a title for registration, there may be difficulty in complying with state 

guarantees of protection against interference with property. Although monetary 

compensation could be offered through indemnity, this is not always a satisfactory 

substitute for the property right and the security of wealth afforded by indemnity may be 

only one element in determining whether constitutional requirements are fulfilled. 

 

 

Suppressing Land Transaction Costs 

 

One of the primary goals of land registration is to promote an efficient land market and to 

reduce the disincentives to trafficking in land, particularly those disincentives lying in the 

process of transaction itself, such as expense and delay. The need to set up and maintain 

an indemnity fund will inevitably lead to extra transactional costs in the guise of 

premiums taken by the registry for maintenance of the fund. If the premiums are allowed 

to escalate, this has a detrimental effect on overall transaction costs, and could frustrate 

indemnity’s goal of cheapening conveyancing. Hopefully the basic precautions taken by 

conveyancers and the registry should limit the number of indemnifiable future 

deprivations caused by imposters and simple forgeries (particularly the requirement in 

Torrens systems for notarised execution of transfers
26

), but various statutory constraints 

on the administration of indemnity have been imposed which are designed to keep 

premiums low. They include the techniques of correlating payments into the indemnity 

fund with payments out, and imposing limits on indemnity awards.  

 

Correlating Premiums and Awards 

 

For so long as the indemnity system is administered in accordance with an insurance 

model, the costs attributable to indemnity should be low in comparison with private title 

insurance covering the same risks. Once the indemnity system deviates from the 

insurance model, there is the likelihood that the cost of the indemnity programme will 

cease to be correlated to the achievement of its objectives. A common situation (seen in 
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England
27

 and Torrens countries
28

) is for a separate indemnity fund to be replaced by the 

transmission of indemnity premium revenues directly to general government funds, 

without any attempt to make an appraisal on an actuarial basis of the likely payments out 

upon successful claims. Where a substantial surplus is simply appropriated to general 

funds it may be characterised as no longer reflecting an insurance system but representing 

a form of disguised taxation of land transactions. The result is that the cost of land 

transactions may increase without delivering improvements in return. 

 

Limits on Indemnity 

 

Certain limits on the availability of indemnity in exceptional cases may be regarded as 

acceptable so long as the general effectiveness of indemnity as a policy tool is achieved 

in the broad run of cases by influencing the behaviour of conveyancers and registry title 

examiners. Limits on indemnity could assist in the preservation of the indemnity fund 

against exceptionally large claims and hence keep down the costs of the indemnity 

premiums. This approach would depend on a conscious policy of utilising indemnity 

solely as an instrument to influence behaviour, and not on the provision of indemnity 

pursuant to some moral imperative or constitutional guarantee of property. Various types 

of limits on the availability of indemnity are to be found. Simple caps on the amount of 

payment under the indemnity provision, for example, are to be encountered.
29

 While it 

should be possible to allow unlimited indemnity and recoup any shortfall from future 

fees, a cap on individual indemnity claims could permit the fulfilment of the indemnity 

policy objectives in common dealings, leaving parties involved in especially large 

transactions to consider the desirability of private title insurance.
30

 Other methods may be 

employed to relate payments out to payments in, such as providing for pro rata 

indemnity payments proportional to the standing of the indemnity fund, or simple non-

payment upon the fund becoming exhausted.
31

 Bars to indemnity or restrictions on 

quantum may also be imposed for particular types of loss, such as mineral titles in 

England
32

 and some Canadian jurisdictions.
33
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Encouraging Basic Self-Protection by the Proprietor 

 

A danger in conferring indemnity is that it may tend to encourage a proprietor to neglect 

to take obvious and simple steps to safeguard his or her position against the possibility of 

future deprivation. A suitable response to this could be to bar the availability of 

indemnity where such steps have not been taken. English and Torrens registration 

systems reveal provisions which seek to incorporate this sort of policy-based restriction 

on indemnity. One technique, seen in England
34

, New Zealand
35

 and New South Wales
36

 

amongst many others, has been to create a bar to indemnity, or to reduce its amount, in 

the event that the negligence of the indemnity claimant or his agent has contributed to the 

deprivation in respect of which indemnity would otherwise have been payable.  

 A clear illustration of negligent conduct would be the failure to protect a newly-

acquired right on the register. If the land registration scheme were to permit indemnity 

upon an unprotected right being overridden by a later registered disposition, then the loss 

can be attributed exclusively to the failure to take the elementary precaution of 

registering; registration is the type of simple, cheap and speedy step that should not be 

discouraged through the provision of indemnity to the irresponsible purchaser. Omission 

to register was expressly declared to be a form of negligence barring entitlement to 

indemnity through the operation of statutory priority rules under the English Land 

Transfer Act 1897
37

, and it has been suggested that the same conclusion ought to have 

been reached under the 1925 English statute.
38

 The leading work land titles in New 

Zealand suggests a similar response on the interpretation of the New Zealand Torrens 

provisions
39

, and an equivalent provision has also been incorporated into the proposed 

Alberta reforms.
40
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 In those registration systems issuing land certificates to registered proprietors 

which must be submitted upon a transfer, another example of negligent conduct 

encouraged by the ready availability of indemnity might be the failure to guard the land 

certificate against the risk of theft or unauthorised usage.
41

 In England, placing the land 

certificate in the hands of an untrustworthy agent has been regarded as the sort of 

invitation to fraud or unauthorised dealing that should be discouraged by the withdrawal 

of indemnity
42

, and precisely the same conclusion has been suggested in those Torrens 

systems issuing duplicate certificates of title.
43

 The position would be even clearer where 

the proprietor puts both the certificate and a transfer form signed in blank into the hands 

of an unreliable agent. 

 To the extent that indemnity is barred by such negligent conduct, this policy of 

encouraging the proprietor to guard against fraud could, however, impinge on the 

objective of promoting the acceptance of registration by indemnifying losses that could 

not occur at common law. The loss of title and proposed removal of indemnity here could 

put a landowner in a worse position under the registration regime than under the common 

law rules, where the principle of nemo dat generally applies to prevent the acquisition of 

title by the fraudster or the fraudster’s assigns and where the failure by the victim to 

safeguard the muniments of title does not, without more, bar the recovery of the property. 

For this reason, Torrens authors have recommended that, in a regime where indemnity’s 

goal is to compensate losses that would not have occurred at common law, full indemnity 

should be awarded without any negligence-based bar for this type of careless conduct.
44

 

 

 

INDEMNITY FOR PAST-EVENT DEFECTS IN TITLE:  

POLICY OBJECTIVES 

 

In some registration systems there is provision for indemnity for a registered proprietor 

where there has been a past event or state of affairs which leads to the land title register 

failing to represent the totality of proprietary interests in the land at the time when the 

registered proprietor became registered. This is an altogether different function from 

indemnifying losses caused by the future event of the registered proprietor being removed 

from the register without consent or proper operation of the general law. The failure of 

the register to account for third party claims which, despite arising before or at the 

moment of registration of the proprietor, may still be enforced, is not comfortably 

described as a ‘loss’. The registered proprietor does not lose anything upon the third party 
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successfully asserting an interest, since the title was subject to the defect from the first 

moment the proprietor became registered.
45

 

 Torrens systems generally, but not universally, protect a registered proprietor 

against title defects originating prior to his or her registration. For example, where a 

mortgage is improperly omitted by the registrar from a register, and the parcel is later 

sold, the purchaser will be protected by indefeasibility and the mortgagee will be left to 

indemnity. Where, however, it is a legal easement that has been improperly omitted from 

the register before the parcel is sold, then the purchaser is bound in those systems where 

the easement falls within an exception to indefeasibility.
46

 Indemnity is allowed here to 

the registered proprietor who fails to secure the clear title initially promised by the 

register.
47

 This is the judicial interpretation of the typical Torrens indemnity provision 

expressed in terms which compensate a ‘loss’ caused by an ‘error, omission or 

misdescription’ in the register.
48

 As with the English statutes, the Torrens statutes have 

tended to intertwine the different indemnity heads, and few Torrens authors have stressed 

the two, fundamentally unrelated, functions of indemnity in compensating future 

deprivations of title and past defects in title.
49

 

 In England, indemnity for certain defects in title has been available since 1897
50

, 

but the later indemnity clauses have taken a circuitous route in determining the 

availability of indemnity by linking it to the principle of statutory vesting and the 

rectification power. The English system awards indemnity for ‘loss’
51

 and then contrives 

to manufacture the necessary ‘loss’ in cases of a failure to acquire the desired title on 

account of unregistered interests existing before registration. This is achieved by 

declaring that a registered proprietor takes free from registrable but unregistered 

interests
52

 and then introducing the possibility of rectification to re-establish those 

interests.
53

 By reviving the binding status of an unregistered interest through the event of 
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rectification, the English system
54

 takes a defect in the registered title arising from a past 

event and, by a statutory sleight of hand, converts it into a future-event deprivation. The 

technique of taking what is, in substance, a defect in title based on past events and 

treating it as a future deprivation conceals the nature of the two component limbs of the 

English indemnity provision, which must be carefully separated when examining their 

respective justifications and objectives. To describe the dangers to a registered 

proprietor’s title stemming from overriding interests and rectification, this paper will use 

the phrase ‘past-event defect in title’ in order to emphasise two points: first, that the 

concept is not appropriately described as a loss (except within the confines of English 

rectification) and second, that it applies only to defects which are rooted in events that 

occurred either before or at the moment when the proprietor was entered on the register 

(thus eliminating future-event deprivations).  

 The following subheadings will attempt to deduce various policy objectives from 

the availability of indemnity to a registered proprietor upon the assertion of an 

unregistered interest arising from events before or at the moment of acquisition. 

 

 

Promoting Acceptance of Registration and Abridging Registry Examinations of 

Instruments 

 

Some of the policy objectives mentioned earlier in relation to indemnity for future-event 

deprivations are equally applicable to indemnity for past-event defects in title. In the 

latter case, the availability of indemnity promotes acceptance of the registration system 

by ensuring that certain losses arising from historic defects in title can be the subject of 

compensation which may have no equivalent in a system of unregistered land. Indemnity 

for past-event defects may also tend to ease the registry examination of instruments 

submitted as staff may be more willing to abbreviate examination and run the risk of 

improperly omitting to register certain new rights (or of improperly failing to preserve the 

registration of certain existing rights) if the rightholder could subsequently assert those 

rights against a registered proprietor who in turn could then secure indemnity. 

 

 

Easing Conveyancers’ Investigations into Title and Validity of Transaction 

 

The reassurance afforded to purchasers by the availability of indemnity may be accepted 

by conveyancers as a substitute for their investigations into certain categories of possible 

title defect, yielding the advantage of reducing time and expense associated with the 
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acquisition of interests in land.
55

 To take maximum advantage of this effect of indemnity, 

the indemnity clause should be directed at deterring conveyancers from indulging in 

investigations of title beyond the face of the land title register for the relevant parcel, 

relying on the knowledge that compensation will be awarded if a defect does materialise.  

 If there were compensation for the register failing to describe accurately the 

totality of enforceable rights in the land, the register’s reliability would be enhanced and 

purchasers would be more willing to treat the register as a conclusive statement of the 

state of title, eliminating the need to make further investigations and requisitions on those 

matters.
56

 Early Torrens cases specifically linked the availability of indemnity to title 

searches: one judgment awarded indemnity despite the fact that the purchaser could have 

discovered the title defect by careful examination of the conflicting registered plans for 

the lot and the lease of part, with the words, ‘If purchasers under the Land Transfer 

system have to search and ascertain the title of the transferring party or of his transferor, 

the beneficial effect of the Land Transfer Act will be much impaired.’
57

 The use of 

indemnity in order to encourage reliance on the register was seen
58

 as one of the principal 

functions of the land registration scheme in England where the guarantee was provided 

‘in order to limit the extent of investigation of title without undue risk to the 

purchaser...’
59

 The same policy is seen elsewhere in provisions which encourage reliance 

by relieving a conveyancer from liability for relying on a certified copy of the register
60

 

and in some systems this ideal has been bolstered by enacting that a purchaser is not 

permitted to call for proof of title matters lying behind registered entries.
61
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 While the need to discourage conveyancers from inquiring into the validity of 

register entries is conceptually fundamental to title registration, the impracticality of such 

inquiries would probably tend to discourage that activity regardless of any indemnity 

clause. Perhaps the most feasible source of inquiry would be examining the bundle 

submitted at first registration to ensure that the register was correctly compiled; but even 

then registration statutes may curtail alterations to the register based on pre-adjudication 

matters. For later dealings with the land, a conveyancer may, depending on the particular 

system, be permitted to investigate the earlier registered instruments stored at the registry 

in order to verify that their content had been accurately transcribed onto the register. 

Apart from these matters, there is little more a conveyancer could realistically do; if prior 

registered instruments are available, it might be possible to check their execution for 

signs of forgery but this would no doubt be expensive, time consuming and ultimately 

inconclusive. There is virtually nothing that could be done to uncover any past frauds 

which induced the execution of an instrument.
62

 In Torrens systems, it might be possible 

to discover the issue of a prior, conflicting certificate (a common exception to 

indefeasibility
63

) by tracing the chain of registered title back to the original Crown 

grant.
64

 

 The policy objective of minimising conveyancers’ title investigations could be 

advanced by taking the indemnity provision beyond the positive warranty that the entries 

on the register are accurate and extending it to the negative warranty that there were no 

unregistered interests existing at the date of registration that can still be asserted against 

the registered proprietor. If an objective of indemnity is to encourage conduct which will 

quicken or cheapen conveyancing, then the indemnity provision need not be limited to 

matters which are mentioned on the register. The preventative effect of discouraging 

conveyancers from engaging in investigations of title could be pursued regardless of the 

cause of the title defect or whether the registry was involved in the defect’s creation or 

detection. For example, the award of indemnity to compensate for overriding interests 

could be utilised in order to discourage the purchaser from making inquiries into the 

existence of any overriding interests, leading to savings in time and cost to the purchaser 

in the transaction. A limited version of such a proposal has already been encountered in 

England, where the Law Commission previously recommended
65

 the introduction of 

indemnity upon the assertion of overriding interests against a registered proprietor in 

certain cases. 
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 This point highlights the difficult relationship between indemnity and 

conveyancing professional standards. To the extent that indemnity is utilised as a tool to 

ease title investigations by a purchaser’s conveyancer, it necessarily discourages the 

fuller investigation of title traditionally undertaken in accordance with established 

professional practice. If indemnity were to be extended to provide the purchaser with 

cover for losses attributable to overriding interests, the standards to be expected of 

conveyancers should be recast. The indemnity could be aimed at encouraging the 

conveyancers to dispense with almost all title investigations, a solution which may 

perhaps be of particular appeal to those whose interests lie primarily in the economic 

value of land rights, such as mortgagees.
66

 If indemnity were designed for this breadth of 

policy objective, the corresponding professional standards should be altered in order to 

prevent the position occurring that conveyancers continue to adopt the fullest 

investigations of title for the purpose of avoiding the perceived risk of professional 

negligence liability.  

 For similar reasons, any bar to indemnity based on fault or contribution to the loss 

should be addressed only in conjunction with an appraisal of the professional standards. 

Where such a bar to indemnity is enacted, the value of indemnity in discouraging 

investigating title could be diminished by the perception that the very steps being 

discouraged by indemnity were the same steps whose omission would lead to the 

indemnity being barred on the ground of fault or contribution to the loss. Even without 

such a bar to indemnity, a similar dilution of the ability of indemnity to achieve the 

objective of easing conveyancers’ investigations would follow if full indemnity were 

available to the client suffering loss but the conveyancer were ultimately held liable to 

reimburse the registry under some form of statutory right of subrogation following the 

indemnity award. It has also been recognised that a similar counter-productive effect 

would follow if a vendor or any other former registered proprietor were liable to the 

registry for recoupment.
67

 For indemnity to function effectively in discouraging 

investigation of title behind the land register, therefore, it is necessary to integrate the 

indemnity provision, the indemnity bar, rights of subrogation and relevant professional 

standards. Without a unified approach achieved by the integration of these matters, it 

must be doubted whether indemnity could have any causative influence in altering 

conveyancing practices concerning the investigation of title. 

 The attempt of indemnity to change conveyancing behaviour could extend beyond 

investigating defects in the root of title and include the conveyancer’s activity in 

assessing the validity of the disposition submitted for registration. This can be seen in 

Canadian reform proposals from the 1990s where indemnity was explicitly justified by its 

capacity to ease investigations into the circumstances of the transfer: ‘If the system 

requires every purchaser to conduct elaborate investigations to determine that the 

                                                           
66

 See, for example, P O’Connor, ‘Double Indemnity - Title Insurance and the Torrens 

System’ (2003) 3 Queensland University of Technology Law and Justice Journal 1, 7-8; J 

Flaws, ‘Compensation for Loss under the Torrens System’ 18-21, and B Ziff, ‘Title 

Insurance: The Big Print Giveth but the Small Print Taketh Away?’ in D Grinlinton (ed), 

Torrens in the Twenty-First Century (Wellington, Lexis Nexis, 2003). 
67

 A Underhill, ‘Land Transfer Commissioners’ Report’ (1911) 27 Law Quarterly Review 

173, 177-8. 



conveyances they receive are binding upon his or her vendor, it will tend to obstruct 

rather than facilitate the transfer of interests.’
68

 

 

 

INDEMNITY FOR PAST-EVENT DEFECTS:  

COUNTERPOLICIES  

 

The following subheadings describe possible objectives of land registration systems 

which are capable of conflicting with the objectives of indemnity, and which 

consequently might be used to circumscribe the indemnity clause. 

 

 

Suppressing Transaction Costs 

 

The ready availability of indemnity for past-event defects will raise the indemnity 

premium payable on land transactions and, if allowed to escalate, could lead to a 

potentially counterproductive impact on the land market. Various techniques for 

suppressing the cost of indemnity premiums have been noted above: premiums may be 

correlated to indemnity awards; arbitrary caps may be imposed; certain high-value 

interests or transactions may be excluded. When considered in the context of indemnity 

for past-event defects, further possible tactics are presented. In particular, the suppression 

of premiums can be assisted by avoiding superfluous awards. This can be achieved by, 

amongst others, tailoring the availability of indemnity to its policy objectives in changing 

behaviour, and discouraging purchasers from taking excessive risks in conveyancing. 

These two categories will be dealt with under the following subheadings. 

 

 

Tailoring Indemnity to its Policy Objectives 

 

One obvious solution to suppress indemnity premiums is to ensure that the availability of 

indemnity claims is narrowly tailored to the pursuit of indemnity’s policy objectives. The 

indemnity provision should target the behaviour only of those whom it is specifically 

sought to influence; this can be achieved by a suitable statutory clauses barring 

indemnity. This approach is of particular value in the context of indemnity for past-event 

defects in title which could potentially be inquired into by conveyancers at the time of 

purchase. If indemnity were to be available in circumstances where conveyancers and 

registry examiners had not placed any reliance on indemnity in determining their 
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practices for investigating title, then indemnity in those circumstances would not be 

efficiently tailored to its objectives in influencing behaviour. Two classes may be 

identified in which it is anticipated that persons are likely not to place reliance on the 

availability of indemnity in the course of conveyancing practices, and which therefore 

demonstrate circumstances in which indemnity is superfluous. They will be considered in 

turn. 

 The first class is where a conveyancer cannot practically take some precautionary 

step as part of relevant conveyancing practice. In this type of case, there is no 

precautionary behaviour that could be discouraged by making indemnity available. It 

follows that any indemnity provision here would lack any effect as a policy instrument.
69

 

This may be seen clearly where there is a source of risk to a purchaser that could, at least 

in theory, be detected by investigation but which is not sought out by the purchaser in 

practice. Even in the absence of any indemnity provision, it might be found in practice 

that certain investigations into particular sources of risk would not be taken. In such 

circumstances there is no conveyancing behaviour that indemnity needs to remodel in 

accordance with the overall goal of improving land transfer. One of those risks is the risk 

of negligence or fraud by the professional conveyancer. In practice, clients are rarely 

likely to seek to verify professional competence or bona fides when instructing a new 

conveyancer or dealing with the other side’s conveyancer, and even if they were, there 

would be some difficulty in determining what sources would yield material on which this 

could be adjudged.
70

 In these circumstances, the lack of any likely impact on existing 

practices may suggest that the policy objectives are not advanced by making available an 

indemnity claim to compensate for losses attributable to those sources.
71

 

 The second class where participants are likely not to place reliance on the 

availability of indemnity is where there are external influences on the relevant 

conveyancing practices which are so compelling that the availability of indemnity is 

unlikely to have a causative effect in changing those practices. Here again the existence 

of indemnity will not alter conveyancing behaviour. One example where the effectiveness 

of indemnity is diminished in this manner arises when compensation is forthcoming from 

other sources. This might occur under certain forms of insurance for conveyancers: where 

the insurer assumes the risk of loss, then the conveyancer may take advantage of the 

                                                           
69

 Hence the proposal that indemnity should not be available for administrative mistakes 

by the registry after submission of instruments: Scottish Law Commission, Discussion 

Paper on Land Registration: Void and Voidable Titles (Discussion Paper No.125, 

Edinburgh, 2004) paras. 3.35-3.41. 
70

 New South Wales Law Reform Commission, Torrens Title: Compensation for Loss 

(Report No.76, Sydney, 1996) para. 4.34. 
71

 Another example of an area in which indemnity has no effect in influencing behaviour 

occurs in purchases which trigger first registration of title, when the purchaser cannot 

have relied on any existing register to inform the decision to purchase. When the register 

is subsequently rectified, it has been suggested that there is no need to provide indemnity: 

see ‘Royal Commission on the Land Transfer Acts: Second and Final Report of the 

Commissioners’ (St. Aldwyn Commission) (1911, Cd. 5483) para 57; EJ Harvey, ‘The 

Land Transfer Report II’ (1912) 28 Law Quarterly Review 26, 33-34; SR Simpson, Land 

Law and Registration (Cambridge CUP 1976) 596. 



opportunity to rely on the insurance coverage in determining what steps to take.
72

 

Consequently, state indemnity may be perceived as superfluous, the desired influence on 

behaviour already having being achieved through external sources of compensation. In 

order to remove indemnity in these circumstances, a statutory indemnity clause might 

simply bar any indemnity claims by insurers who have paid out and are seeking to 

transfer their loss to the state indemnity fund.
73

 

 Another external influence which may tend to lead conveyancers to resist the 

more liberal practices encouraged by an indemnity regime is to be found in the 

professional standards prescribed for conveyancers. To the extent that indemnity is 

utilised as a tool to ease the title investigations of a purchaser’s conveyancer, it 

necessarily discourages the fuller investigation of title and other precautionary steps 

which might be traditionally undertaken in accordance with established professional 

practice. While the risks associated with abandoning these steps could fall within the 

ambit of an indemnity provision, conveyancers may be reluctant to transgress established 

professional standards by incurring the risk of land rights being lost with merely 

monetary compensation as a substitute. Fear of liability in negligence or fiduciary law, 

for breach of warranty of authority, or simply an unwillingness to provide what may be 

perceived as a substandard professional service, might be sufficient to prevent indemnity 

from having an influence on conveyancing practices. 

 

 

Discouraging Excessive Risk-Taking in Conveyancing 

 

One of the primary policy objectives attributed to indemnity is to ease the land transfer 

process by deterring certain investigations into title and other precautionary measures 

taken by a purchaser’s conveyancer. The pursuit of this policy of easing land transfer is, 

however, curtailed by the desirability of striking a balance between deterring 

conveyancers’ excessive, inefficient inquiries into risks on one hand, and on the other 

hand shifting easily avoidable losses onto the indemnity fund. Taken to an extreme, the 

effect of a comprehensive indemnity regime could be to encourage a reckless approach to 

the risks encountered in a land transaction
74

, and it may be regarded as preferable to 

avoid at least some types of loss by encouraging conveyancers to take obvious and simple 

checks, thereby protecting the indemnity fund and suppressing the cost of indemnity 
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premiums, as well as increasing the likelihood of ensuring that the client obtains the land 

rather than mere monetary compensation. In reality, it is thought that the encouragement 

of such ‘recklessness’ is unlikely, having regard to the external influences canvassed 

above, particularly negligence liability, that tend to resist the most extreme effects of 

indemnity. 

 Land registration statutes reveal provisions which seek to implement this type of 

restriction on the availability of indemnity. One technique, seen in England
75

 is to create 

a bar to indemnity, or to reduce its amount, in the event that the negligence of the 

indemnity claimant or his agent has contributed to the error or omission in respect of 

which indemnity would otherwise have been payable. The same bar was recognised in 

New Zealand and applied in the most obvious case so as to block any indemnity claim 

where the defect was already visible from the face of the register
76

 or from the daily 

record of pending instruments.
77

 

 The use of contributory negligence as a total or proportionate bar to indemnity 

may, however, be an unsatisfactory basis to achieve the desired influence on 

conveyancing behaviour on account of the difficulty in defining what constitutes 

negligence within the registration scheme. This must be determined whilst bearing in 

mind that it is the very function of indemnity to influence the practices to be carried out 

by conveyancers. The concept of contributory negligence inevitably enjoys a symbiotic 

relationship with conveyancing standards and the instrumentality of indemnity. Any 

effort to bar indemnity on the simple ground of contributory negligence suffers from lack 

of predictability in its application; its existence would stimulate conveyancers to behave 

defensively, increasing the degree of caution in their conveyancing to reflect concern 

over the possible loss of indemnity cover and detracting from the effectiveness of 

indemnity in easing conveyancers’ title investigations. 

 A contributory negligence bar could be aimed either at penalising the negligence 

of purchasers personally, or at the negligence of both purchasers and their agents. Were 

the negligence of agents to affect the indemnity entitlement of a purchaser, the prospect 

of loss of indemnity might have little impact on the purchaser’s behaviour because of the 

difficulty in taking steps to forestall fraud or negligence by an agent. When the 

negligence of agents was mooted as a bar to indemnity, the proposal was rejected in New 

South Wales
78

 for several reasons, including the reason that it would not necessarily 

encourage a prospective client to employ the best solicitors on account of the lack of 
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choice in selecting conveyancing solicitors.
79

 This illustrates the inability of the 

indemnity bar to achieve any corresponding advantage as a policy instrument to control 

behaviour since, in the absence of the purchaser being able to assess the risks in 

employing a particular conveyancer, the purchaser would be penalised without having 

been able to select a better conveyancer.
80

 

 Even if a contributory negligence bar were to operate only upon the negligence of 

the claimant personally, and not that of his or her conveyancer, a similar counter-

productive effect on the behaviour of conveyancers would result if such a bar were to be 

supplemented by a provision allowing the registry to exercise subrogated rights as insurer 

against a negligent agent. Although such a scheme for indemnity would benefit the 

indemnity claimant, it exerts the same influences on conveyancing practice as a 

contributory negligence bar based on the negligence of agents: that is, from the fear of 

liability arises the conveyancer’s incentive to maintain higher, traditional standards in 

investigating title and in other precautionary steps. In the reforms proposed in Alberta, 

there can be no exercise of any subrogated rights by the registry in cases of mere 

negligence by conveyancers
81

 on the ground that such subrogation would have the 

potential to detract from the policy objective of indemnity in discouraging conveyancers 

from undertaking defensive practices to save themselves from recoupment after a 

successful indemnity claim. The English scheme does not go that far but at least limits 

the recoupment to cases of fault.
82

 

 A contributory negligence bar is a blunt instrument to implement the policy 

objectives. It lacks focus in its effort to change behaviour and causes problems of 

uncertainty. But it is not the only device available for the strategic withdrawal of 

indemnity in order to limit the excessive effects of indemnity on conveyancing practices. 

Other discriminatory approaches to indemnity are found which are targetted more 

specifically, constructively stimulating care in particular aspects of the conveyancing 
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process by removing the safety-net afforded by indemnity. For example, indemnity could 

be removed in relation to loss attributable to fraud in which the purchaser’s conveyancer 

failed to verify that the identity of the vendor matched the registered proprietor; to 

encourage the highest standards in investigating this matter, an indemnity bar could 

impose an absolute standard and need not be limited to circumstances of negligence by 

the purchaser’s conveyancer.  

 From the late nineteenth century, commentators were debating the need for 

indemnity to cover frauds and impersonation.
83

 In England there was formerly an 

indemnity bar which precluded indemnity where the claimant had caused or substantially 

contributed to the loss by his act, neglect or default.
84

 While the concepts of neglect and 

default established a contributory negligence-based indemnity bar, the concept of the 

‘act’ was interpreted in Attorney-General v Odell
85

 so as to create an indemnity bar based 

on an innocent involvement in causing the loss. This could occur through the mere fact of 

lodging for registration an instrument which had been signed by an imposter. The effect 

of the innocent indemnity bar was that it tended to encourage conveyancers to take 

precautions against the possibility of forgery and impersonation by a vendor.
86

 In 

determining the allocation of loss between the two possible victims - the original 

rightholder or the purchaser from the fraudster - it may be contended that the purchaser 

was better placed to discover the risk of fraud and so, as a matter of promoting care in 

verifying identity, the risk of loss ought to be borne by the purchaser.
87

 

 A similar effect to the indemnity bar based on ‘innocent contribution’ could be 

achieved by removing from a purchaser particular areas of protection under the 

indefeasibility provisions and allowing the assertion of unregistered rights against the 

purchaser’s title without indemnity. The withdrawal of title protection could occur either 

through a regime of deferred indefeasibility, or by the specific withholding of 
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indefeasibility for a particular type of interest, such as a charge.
88

 This type of provision 

would again operate to encourage absolute care by the person taking under the relevant 

disposition. Two examples of the application of these provisions were seen under English 

and Torrens systems in Attorney-General v Odell
89

 and Gibbs v Messer
90

 respectively. In 

both cases, a forged disposition entered on the register was denied the protection of 

indefeasibility, the register was revised, and the stricken purchaser was denied indemnity. 

While a policy objective of discouraging excessive risk-taking in conveyancing may be 

implemented through the indemnity bars encountered in these cases
91

, they were later 

regarded as unsatisfactory for jeopardising the reliability of the land register
92

 and efforts 

were made to reverse both.
93

 The chequered history of these provisions reflects the 

concern in striking the right balance between confidence in the land title register and the 

establishment of minimum levels of care in conveyancing. Outside Victoria where Gibbs 

v Messer was decided, the Torrens states generally require a certificate of correctness
94

 

on instruments submitted for registration, which tends to encourage a degree of care by 

the purchaser’s conveyancer in inquiring into the circumstances of the dealing. 

 A further illustration of promoting the pursuit of care in a particular sphere of 

conveyancing behaviour is to subjugate the purchaser’s registered title to some particular 

type of paramount or overriding interest without indemnity. While overriding interests 
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may serve many purposes, the significance of their exclusion from the indemnity regime 

is that the burden on the indemnity fund is diminished and premiums suppressed
95

, at the 

same time forcing the conveyancer to inquire into them as a possible source of title 

defect. If the overriding interest is justified by the desire to deter conveyancers from 

throwing the most easily avoidable losses onto the indemnity fund, then the overriding 

interest need only comprise those rights which are likely to be discovered by basic 

conveyancing inquiries which are rapid, inexpensive and yield reliable results. In 

England, for example, there is a class of overriding interest based on actual occupation
96

 

in order to encourage purchasers to take what is considered the elementary step of 

inspecting the land, but which is constrained by a telling concept of ‘discoverability.’
97

 

This constraint reveals the link between the overriding interest and standards in 

conveyancing behaviour by requiring a reasonable inspection to seek out occupiers. 

 

 

Sanctity of Property 
 

Notions of sanctity of property, described above, may exert a restraining force on the 

willingness of the registry to abridge examination of submitted documents in reliance on 

the availability of rectification coupled with indemnity for past-event defects. 

 

 

Enhancing Comprehensiveness in First Compilation of the Register 

 

While indemnity may protect proprietors generally against past-event defects, there may 

be special considerations at play when the registered proprietor was entered as such at the 

first compilation of the register for the parcel. In land registration systems which are 

based upon systematic adjudication of a territory, great importance may be attached to the 

unique and comprehensive assessment of title for first registration. This is seen when first 

compilation of the registers is performed by a single, systematic adjudication of all titles 

at a time when the state provides a finite regime for the temporary staffing, funding and 

the practical and legal administration of an exhaustive adjudication process.
98
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Participation of local communities, extensive notification procedures and public 

advertising may be employed to ensure that all rightholders present their claims. As part 

of the package of inducements and penalties to encourage potential claimants both to 

submit claims and ensure proper entry of rights on the register, indemnity could be 

withheld from claims arising from alleged interests existing prior to first registration 

which were not made in timely fashion during the adjudication process.
99

 By denying 

indemnity where an unregistered right is asserted against the first registered proprietor, 

the indemnity bar tends to provide an added incentive to ensure proper participation in 

the adjudication process and thereby enhance the comprehensiveness of the register. This 

type of indemnity bar is, conversely, quite unsuited to the traditional regimes of sporadic 

adjudication of title, where there may be no broad public inquisition into land rights, no 

public education of the need to raise claims on pain of loss and no widespread 

programme of advertising for claimants, but rather a primary reliance by the registry on 

the title documents and affidavits supplied by the applicant who is engaged in the 

transaction which triggers the first registration. 

 

 

INDEMNITY FOR LOSSES CAUSED BY FIRST REGISTRATION 

 

Where the registered proprietor in question is the first registered proprietor following 

initial compilation of the register for a parcel, he or she may be subject to the risk of a 

past-event defect if some outstanding interest which pre-dated the first registration can 

still be asserted (whether through rectification or otherwise). The availability of 

indemnity in that situation was considered above. If, on the other hand, the first registered 

proprietor is protected by indefeasibility and the earlier right is incapable of enforcement, 

then the title of the unregistered common law rightholder suffers a future-event 

deprivation caused by the first registration. Indemnity for this type of loss possesses its 

own particular objectives and constraints. 

 

 

Promoting Acceptance of Registration 

 

The availability of indemnity tends to promote acceptance of registration by ensuring that 

unregistered common law owners at the time of introducing the registration system, who 

might be deprived of title upon registration of another, would not go uncompensated. 

 

 

Easing Registry Examinations of Root of Title at First Registration 

 

The presence of this type of indemnity may strongly influence the operations of the 

registry. By introducing a power to accept less than perfect titles, coupled with an 

indemnity provision to cover any losses that may arise from that approach, a registry is 

prompted to accept imperfect titles for first registration. The registry may then take a 

business-like approach to the examination and first registration of titles, avoiding 

uneconomic examinations of title which seek to inquire into all possible imperfections, 
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where an ‘impracticably costly and stringent’
100

 investigation of title might have revealed 

the flaw; by ‘an extensive reliance on the insurance principle..., and the once formidable 

difficulty of first registration with absolute title can be almost entirely eliminated.’
101

 

 The effect of omitting an indemnity clause is dramatically revealed by the 

proposals that led to the English Land Registry Act 1862. Despite the reformers having 

proposed an indemnity clause which guaranteed titles insured on the Consolidated 

Fund
102

, Anderson records that the guarantee was eventually jettisoned in the light of 

Treasury objections.
103

 In consequence, the registry adopted a painstaking procedure for 

establishing an indefeasible title, requiring that the applicant for registration show good 

marketable title, a standard that reformers had already warned was ‘unattainably high.’
104

 

Principally for this reason, the 1862 scheme was regarded as an abject failure, with a 

negligible number of titles being registered under its provisions. An inquest carried out 

by Royal Commission reported that the failure could be attributed, amongst others 

matters, to the requirement that an impeccable title be shown, with the registrar lacking 

the discretion to ignore blemishes on title that prospective purchasers would be willing to 

risk.
105

 Accordingly, the registration system later propounded in the Land Transfer Act 

1875 included measures to encourage the acceptance of titles for registration with the 

benefit of indefeasibility despite the applicant being unable to satisfy the criterion of 

good marketable title. Various provisions in the 1875 statute were designed to achieve 

this, including the express provision that the registrar was empowered to approve for 

registration a safe holding title, notwithstanding that the title would be open to 

objection.
106

 Pursuing the same policy to which these provisions were directed, an 
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indemnity provision was introduced in the Land Transfer Act 1897
107

 when registration 

was first made compulsory on sale. This ensured that if some pre-registration entitlement 

had been overlooked or discounted by the registry upon examination, then either the 

registered title could subsequently be amended through rectification, or, if rectification 

was unavailable on account of the strict limits imposed on the rectification jurisdiction 

(particularly the inability to rectify to the prejudice of estates or rights acquired by 

registration under the Act)
108

, compensation would be forthcoming for the dispossessed 

former rightholder.
109

 Although stigmatised as the replacement of absolute title by a 

merely guaranteed title
110

, the reforms operated to encourage a policy of abridged registry 

examination of title since the need to carry out the fullest scrutiny of titles before 

registering was significantly weakened by the availability of compensation for any rights 

overlooked.
111

 The regime’s structure of either rectifying or indemnifying was 

subsequently carried through into the Land Registration Act 1925
112

 and formed the basis 

for the successful expansion of title registration in England throughout the twentieth 

century
113

, the early Chief Land Registrars noting that by ‘an extensive reliance on the 

insurance principle the general practice can be rendered extremely convenient and elastic, 

and the once formidable difficulty of first registration with absolute title can be almost 

entirely eliminated.’
114

 

 The value of indemnity in easing the task of the registry was not confined to the 

English experience. Even for the supposedly simple land titles of the Australasian 

colonies, with their short roots of title derived from a perfect Crown grant, the land 

registration statutes tended to contain a specific provision for indemnity in the event of 

deprivation of an interest by virtue of it having been omitted when the parcel was brought 
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under the registration system.
115

 Here too, indemnity was perceived as a significant tool 

in easing examination of titles in the registry. Baalman explained one of the two principal 

reasons for the institution of the Torrens Assurance Fund as being ‘to afford to the 

administration such a measure of latitude in its approach to conveyancing problems as 

was considered essential to the smooth and economic flow of business’
116

 although the 

full advantages seem not to have been realised in all Torrens states
117

 because of the 

registry’s insistence on strict proof of title.
118

 More recently, the provisions introduced in 

Victoria
119

 to encourage the rapid conversion to Torrens title required a ‘less thorough 

analysis’ of title and were ‘predicated on compensation being freely available for persons 

who suffer loss as a result.’
120

 

 

 

Removal of Blemishes in the Root of Title 

 

The strategy of liberally granting unqualified grade of title, under a regime of abbreviated 

registry examination of title at first registration, has a further beneficial effect: it tends to 

clear off blemishes from titles. If a title submitted for registration appears to be afflicted 

by some blemish which may reflect an outstanding adverse interest, then the existence of 

indemnity, coupled with the discretion to accept imperfect titles for registration, enables 

the registry to create a registered title with absolute grade of title notwithstanding the 

blemish. When this opportunity is taken, the blemish is removed from the title forever, 
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subject only to the possibility of rectification (a route which is usually strictly limited for 

claims arising from circumstances existing prior to adjudication), so that a title which 

before registration may have been regarded as nothing more than a safe holding title may 

be elevated to a good marketable title. Encouraging the removal of blemishes or 

paramount interests in this fashion may be regarded as an independent policy objective 

that is attributable to the indemnity clause. The importance of this aspect of registration 

was emphasised by former registrars in England, who had described it as their ‘prime and 

justifiable aim to endeavour to cure for all time the greatest possible number of defective 

titles,’
121

 and who regarded it as ‘one of the most useful functions of HM Land 

Registry.’
122

 

 

 

Sanctity of Property 

 

To the extent that the registry staff abridge the examination of title at first registration, 

there is an increased risk that some overlooked common law right will be destroyed by 

the registry’s allocation of title at first registration. By permitting an executive official to 

take the decision to disregard rights of unknown enforceability when accepting a title for 

first registration, there may be conflict with state guarantees of protection against 

interference with property. From the time of Lord Westbury’s 1862 registration bill
123

, 

concerns had been raised in England at the prospect of a bureaucratic registry exercising 

judicial powers at first registration, especially when employed for the purpose of 

diminishing the extent of examination of title.
124

 The point was appreciated by Stewart-

Wallace, an early English registrar, who recognised the constitutional importance in 

‘safeguarding landowners from the risk of the Executive unjustly, illegally, mistakenly or 

tyrannically depriving them of their land by declaring itself or some other persons to have 

absolute title to their land.’
125

 In South Australia, similar concerns had been raised at the 

third reading of Torrens’ Real Property Bill where it was argued that the bill would place 
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a ‘dangerous and unconstitutional power in the hands of an irresponsible person.’
126

 In 

the United States, moreover, the constitutional provision
127

 for due process in relation to 

the deprivation of property compelled the inclusion in its Torrens systems of an 

expensive and time-consuming judicial hearing before first registration with absolute 

title, leading to doubts over the cost-effectiveness of the entire land registration system.
128

  

 

 

CONCLUSION 

 

Indemnity functions as a versatile policy instrument. Common law property systems tend 

to allocate the land to one of the competing claimants leaving the loser with nothing, and 

the rules of priority in title registration systems have the same effect. There is rarely any 

scope in property priority rules to exercise a judgment of Solomon and divide the 

proprietary rights between competing claimants, and there may be cases in which the 

successful claimant is undeserving for various reasons. Indemnity has the advantage in 

these cases: it may be available to multiple claimants; it can be reduced on grounds of 

negligence, fault, contribution, and so on; it can be removed entirely to punish or 

encourage certain types of behaviour; it can be increased beyond the value of the lost 

land rights so as to cover consequential losses. It follows that indefeasibility and 

indemnity are not opposite sides of the same coin
129

: the one need not necessarily 

substitute for the other, and if it does, then the indemnity need not reflect the value of the 

property rights lost but can be a greater or lesser sum. It is these flexible characteristics 

which allow it to pursue the diverse policy objectives identified in this work.  

 Despite its versatility, however, indemnity can be weak in its influence on 

behaviour. Those involved in land dealings may operate under much more potent forces 

that influence their conduct. For example, despite the availability of indemnity for past-

event defects, a purchaser’s conveyancer might nevertheless continue to carry out 

investigations beyond the register in order to provide a good client service, avoid the 

possibility of censure, give a certificate of correctness or reduce the risk of liability upon 

the registry exercising its subrogated action after having paid out an indemnity to another. 

On the other hand, external factors might discourage the taking of certain steps whether 

or not indemnity is available: for example, where the purchaser’s conveyancer already 

relies on a private insurance policy for the same purpose, or where a purchaser’s 

conveyancer is already discouraged from carrying out particular investigations into title 

or transactions on account by the factual impracticalities attending such investigations. In 
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both sets of cases, factors are at work amongst which indemnity is only one force and one 

which may not be sufficiently compelling to change behaviour. 

 


